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MEMORANDUM

TO: Market Analysis Interested Parties

FROM: Jim Odiorn

DATE: April 8, 20
RE: Revised Z draft

After considering your comments on Sections 5 and 6 of the original Z draft, we revised the draft
and have attached a red-line version fo identify those revisions. This revision does not mean
that sections 5 and 6 are closed; these revisions only convey our current thinking on your
comments. We respectfully reserve the right to change our minds and the Z draft.

We will refer to this revision as the 4/6 Z draft.
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market
the insurance commissioner;

S
o

’prescribing penalties; and

PURPOSE AND LEGISLATIVE INTENT. The
purpose of this %chapter is to establish a framework for the
commissioner's market conduct actions, including:

(1) Processes and systems for identifying, assessing, and
prioritizing market conduct problems that have a substantial adverse
impact on consumers, policyholders, and claimants;

(2) Market conduct actions by a commissioner to substantiate such
market conduct problems and a means to remedy significant market
conduct problems; and

(3) Procedures to communicate and coordinate market conduct
actions among state insurance regulators to foster the most efficient
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| REVISED 4/6/06 - Sec. 5-6 Comments
and effective use of resources.

NEW SECTION. Sec. 3. SCOPE. This chapter applies to all
entities regulated by this title, and to all persons or entities
acting as or holding themselves out as insurers in this state, unless
otherwise exempted from the provisions of this title.

NEW SECTION. Sec. 4. DEFINITIONS. he definitions in this

“hlesé‘gthe context clearly

3

section apply throughout this
requires otherwise.
(1) "Best practices

(3) "Complaint" me
primarily expressing®”
dissatisfaction.

(4) "Insure

name which is” r&

the business of making

contracts of 2 such entity regardless of

Nor purposes of this chapter,
a@ctprs defifled in chapter 48.44 RCW, health
ns ae-%ned in chapter 48.46 RCW, fraternal
beneﬁrt soc1et1e » Red in chapter 48.36A RCW, and self-funded
multlp;§§§gployer walfar %arwangements defined in chapter 48.125 RCW
are defined%as 1nsureg§.

(5) "Markeg s" means a process whereby market regulation
personnel collec; V‘{ analyze information from filed schedules,
surveys, requlre£%3 ports, and other sources in order to develop a
baseline understanding of the marketplace and to identify patterns or
practices of insurers that deviate significantly from the norm or that
may pose a potential risk to the insurance consumer.

(6) "Market conduct action" means any of the full range of

activities that the commissioner may initiate to assess and address

the market conduct practices of insurers, admitted to do business in

this state, and entities operating illegally in this state, beginning
with market analysis and extending to examinations. The

commissioner's activities to resolve an individual consumer complaint
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or other report of a spe01flc 1nstance of mlsconduct are not market
conduct actions for purposes of this chapter.

(7) "Market  conduct surveillance personnel"” means those
individuals employed or contracted by the commissioner to collect,
analyze, review, or act on information on the insurance marketplace
that identifies patterns or practices of insurers.

(8) "National association of insurance commissioners" (NAIC) has

the same meaning as in RCW 48.02.140. A
(9) "NAIC market regulation handbook! means\ the outline of the

market analy51s programs, guideilines developed and
adopted by the NAIC that documens established practSges to be used by
market conduct surveillance perscnnel ®n developing a &
examination, or a successor product.

(10) "NAIC market conduct uniform

the set of guidelines dev%ﬁ.oped and adop

xamination procedures”" means
by the NAIC designed to be
used by market conduct sf:grvel‘ hance person‘i”%l in conducting an
successor pngoduos» o, -
B . .
%%est mear? the set of field names and
: : T
loped iand adopted by
conduct surveillange pk '

ﬁ?ﬁ&\é@wuc |

other
g@@’ %
(12) "Qualified co

to the comm:.smonerv who
\ b .
«able, prof ssio@‘gl designations, to perform market conduct

examination, or
(11) "NA

descriptions “dew

he NAIC for wuse by market

ions, S, successor product.
%ct examiner" means a person under contract

‘%és;ﬁigualified by education, experience, and,

where appli
actions. " ﬁ
(13) (a )"Marketﬁgégduct Examination” means the examination of the
insurance operatio ?§ of an insurer licensed to do business in this
state and entltles operating illegally in this state, in order to
evaluate compliance with the applicable laws and regulations of this
state. A market conduct examination may be either a comprehensive
examination or a targeted examination. A market conduct examination
is separate and distinct from a financial examination of any insurer
performed pursuant to chapters 48.03, 48.44, or 48.46 RCW, but may be
conducted at the same time. V

(b) “Comprehensive Market Conduct Examination” means a review of

one or more lines of business of an insurer. The term includes a
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| REVISED 4/6/06 - Sec. 576 Comments _ S
review of rating, tier cla551f1catlon, underwriting, policyholder

seervice, claims, marketing and sales, producer licensing, complaint
handling practices, or compliance procedures and policies.

(c) "Targeted examination" means a focused examination, based on
the results of market analysis indicating the need to review either a
specific line or lines of business, or specific business practicés,
including but not limited to: (a) Underwriting and rating; (b)
marketing and sales; (c) complaint handl.

\.

(d) operations and

management; (e) advertising; (f) licensing ) pollcyholder services;
(h) nonforfeitures; (i) claims handl Y (j% policy forms and

filings. A targeted examination ma_ ﬁ@ndudt_d by desk examination

2 D
A D @R
S

(i) "Desk examination" mef a targeted eXé;' i is

or by an on-site examination.

A desk examination

insurer using the model or product.
indkion is necessary for implementation of

Sec. 8(2) and address

";%%urance

voluntary, intéxna

ed industry attempts to deny examiner access.]

ompliance self-evaluative audit" means a
y valuation, review, assessment, audit, or
investigation fo€%§5the purpose of identifying or preventing
noncompliance with, or promoting compliance with laws, regulations,
orders, or industry or professional standards, which is conducted by
or on behalf of a company licensed or regulated under the insurance
laws of this state, or which involves an activity regulated under this
title.

(16) "Insurance compliance self-evaluative audit document" means
documents prepared as a result of or in connection with an insurance
compliance audit. An insurance compliance self-evaluative audit
document may include: -
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(a) A wrltten response to the flndlngs of an insurance compllance
self-evaluative audit;

(b) Any supporting information that is collected or developed for
the primary purpose and in the course of an insurance compliance
self-evaluative audit, including but not limited to field notes and
records of observations, findings, opinions, suggestions, conclusions,
drafts, memoranda, drawings, photographs, exhibits, computer generated
or electronically recorded information, ph g%%iecords, maps, charts,
graphs, and surveys;

(c) Any of the following:

contractor, which may include ¥
gained in the audit, conclu51é%sf
and appendices;

~21ng portions or all of the
\%ii} report and discussing

ddcumen
,% Me ts ana

evaguative a

(ii) Memoranda and
insurance compliance

(iii) An hat adétesses correcting past

noncompliance compliance, and preventing future

6o

C 3 the course of conducting the
insura i elf-evalliative audit.

NEW SECTION MARKET ANALYSIS PROCEDURES. (1) (a) The
comm1551oner shall ch&ect ‘fg report market data information
to the NAIC's “harket information systems, including the complaint data
base system, thé'exam&natlon tracking system, the regulatory retrieval
system, other suq@@ésor systems, or to addltlonal systems as the
commissioner determines is necessary for market analysis.

(b) Market data and information that is collected and maintained
by the commissioner shall be compiled ana submitted in a manner that
meets the requirements of the NAIC and its systems.

| (2) (a) Fach entity subject to the provisions of this chapter
shall file a market conduct annual statement, in the general form and
context, in the time frame required by, and according to instructions
provided by the NAIC, for each line of business written in the state
of Washington. If a particular line of business does not have an
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approved markeL conducL annual sLatement form, the company is not

required to file a report for that line of business until such time as
the NAIC adopts an annual statement form for that line of business.

{b) The commissioner may, for good cause, grant an extension of
time for filing a market conduct annual statement, if written
application for extension is received at least five business days

- [ Deleted: 7

before the filing due date. Any insurer that fails to file its market .
conduct annual statement when due or py t gﬁgnd of any exten51on of

time for filing, which the commlss1oner, hisyher sole discretion,
pay have granted, shall be subject Umatheggena ty and enforcement

the sr B

provision applicable to insu ,r as, fgﬁhd in the Washington

Insurance Code.

(3) (a) The commissioner ,$hall gather

currently available to the cé%ﬁ?&sionﬂ
information collected by the NAIC, othen

review insurefs~p

or that pose 63\ :91 rls&?fﬁo the insurance consumer. The
commi sgHo “8hall uwe the “NAIC
ning hlS analy31s

market analysis handbook as one

(4)(aﬁ%%ff the Ygommissiener determines, as a result of market
analysis, that furthe: inq@?ﬁ& into a particular insurer or practice

is needed, the following continuum of market actions shall be -~

considered befoxr

ucting a market conduct examination. The

commissioner shal ot be required to follow the exact sequence of

market conduct actlons in the continuum or to use all actions in the

continuum prior to selecting the appropriate action in the specific
circumstance. The action selected shall be made known to the insurer,

in writing, if the action involves insurer participation or response.
These actions may include, but are not limited to:

(1) Correspondence with the insurer;

(ii) Insurer interviews;

(iii) Information géthering;

(iv) Poliéy and procedure reviews;
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| REVISED 4/6/06 - Sec. 5-6 Comments _ __
(v) Interrogatories;
(vi) Review of insurer self-evaluation and compliance programs.
This may include consideration of the insurer's membership in a best
practices organization, 1f the commissioner is satisfied that the
organization's qualification process is likely to provide reasonable
assurance of compliance with pertinent insurance laws;

(vii) Desk examinations; and

(viii) Investigations. N,

(b) Except in extraordinary circumst 1 's,‘ﬁhe commissioner shall

Ost=effective market conduct
S,

1%

select the least intrusive and most «
¢provide the necessary

protections for consumers.

(5) The commissioner shal%&géke those steps re

agonably necessary
to eliminate duplicative ingiirXes &hd coordinat;%%ggﬁ%et conduct

» examination or other market
conduct action on an iwWsu he commissioner may examine or conduct

mara dgent or other person,

a market conduct action on a%§

S¥dmination ox ma condugf” action is, in the sole

) .
neceé%ary or material to the
uct action of %he insurer.

FOR MARKET CONDUCT ACTIONS. (1)

ken as a result of market analysis

and shald, focus o%ﬁ(the ; §ﬁeral business practices and compliance
activities°q§ insureég, rd%%er than identifying obviously infrequent

or unlntentloﬁai random errors that do not cause significant consumer
\’i:‘:;,? 3

harm. év
(2) (a) The COQ§§ésioner is authorized to determine the frequency
and timing of such market conduct actions. The timing shall depend

upon the specific market conduct action to be initiated, unless
extraordinary circumstances indicating a risk to consumers require
immediate action.

(b) If the commissioner has information that more than one insurer
is engaged in common practices that may violate statutes or rules, the
commissioner may schedule and coordinate multiple examinations
simultaneously.

(3) The insurer ghall be given a_ reasonable opportunity to .
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| REVISED 4/6/06 - Sec. 5-6 Comments o .

resolve matters that arise as a result of a narket analy51s to the
satisfaction of the commissioner before any additional market conduct
actions are taken against the insurer.

(4) The commissioner shall adopt by regulation procedures and
documents that are substantially similar to the NAIC work products
defined or referenced in this chapter. Market analysis, market
conduct actions, and market conduct examinations shall be performed in
accordance with such requlation. For any cig%ge made to an NAIC work

product referenced in this chapter that

ifB%ria%&y changes the way in

which market analysis, market condug adnépns,“ or market conduct

ﬂ"“{Dde&m:7

&
provide parties with an opportuni orga public %éarlng under chapter

34..05 RCW, before such amendme s 1ncorporated ;ﬁ%a\the requlation.

examinations are conducted, the commlsSEOner shall give notice and .-

If no hearing is held, the commlgkgoneﬁ%@hall use thg%% &%ion of such

NEW SECTION. Sec®’7. » CONDUCT EXAMINATIONS. (1)
When the commissioner det mlné‘
é?%@@n 5(4)(§§ ? ; aTe not appropriate, the
' scret%%p& to conduct on-site market conduct
%ﬂce w;{%“ the %%C market conduct uniform
market regulation handbook. RCW

rket conduct actions
identified in s

conduct examinations insofar as
eriodic or regular examinations. However, in
r 48,03 RCW shall apply to market conduct

an examination rep of another state provided that the state has a
market surveillance system the commissioner deems comparable to the
market conduct surveillance system set forth in this law.

(3) Before commencement of an on-site market conduct examination,
market conduct surveillance personnel shall prepare a work plan
consisting of the following:

(a) The name and address of the insurer being examined;

b) The name and contact information of the examiner-in-charge;
(c) The justification for the targeted, on-site examination;
(d) The scope of the on-site examination;

Electronic Transmittal 8 Z-1101.1
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(e) The date the on-site examlnatlon is scheduled to begln,

(f) Notice of any noninsurance department personnel who will
assist in the examination;

(g) A time estimate for the on-site examination;

(h}) A budget for the on-site examination if the cost of the
examination is billed to the insurer; and

(1) An identification of factors that will be included in the
billing if the cost of the examination is bL@%eg to the insurer.

B ,
(4) Market conduct examinations shal o they,extent feasible, use

desk examinations and data requests bef@%g anyon-site examination.
tshaldy, be

(5) Market conduct examination \epducted in accordance

with the provisions set forth in

and the NAIC market conduct uni m examinations proc dures

gg%equest

to name its examination

the
l who is designated as the examiner-in-charge

individual from the market  conduct
surveillance pers
shall schedule an exit conference with the insurer.

(10) (a) The commissioner shall adhere to the requirements of
chapter 48.03 RCW concerning issuance of market conduct examination
reports.

(b) The insurer's response shall be included in the commissioner's
order adopting the final report as an exhibit to the order. The
insurer is not obligated to submit a response.

(11) (a) The reasonable and necessary costs of a market conduct

examination may be assessed against the insurer under examination.
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The fees shall be consistent with that otherwise authorized by RCW
48.03.060. The fees shall be itemized and bills shall be provided to
the insurer on a monthly basis for review prior to submission for

payment, or as otherwise provided by state law.

(b) The commissioner shall maintain active management and
oversight of examination costs, including costs associated with the
commissioner's own examiners, and with retaining qualified contract
examiners necessary to perform an on-site e'gﬁ%nation. Any agreement

%,

fu égion? to be subject to

B

with a contract examiner shall:

(1) Clearly identify the types o

outsourcing;.
(ii) Provide specific timelin
review;
(iii) Require disclosure to
recommendations;
(iv) Establish and
mechanism to resolve &
fees; and
(v) Require‘s§~ #selosure o%%b
outside consultants that will
hourly rates tha%, can b

degailled billings from the qualified

the detailed billings are sent to the

Q
/ 8. ACCESS. TO RECORDS AND INFORMATION. (1)
provided by law, market conduct surveillance

NEW SECTION.
Except as othg%%'se
personnel shall h free, convenient, and full access to all books,
records, employees, officers, and directors, as practicable, of the
insurer during regular business hours.

(2) An insurer using a third-party model or product for any of the
activities under examination shall cause, upon the request of market
conduct surveillance personnel, the details of such models or products
to be made available to such personnel.

(3) Each officer, director, employee, and agent of an insurer
shall facilitate and aid in a market conduct action or examination.

(4) No waiver of any applicable privilege or claim of
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confldentlallty in the documents, materials, or information shall

occur as a result of disclosure to the commissioner under this
chapter.

(5) Market conduct surveiilance personnel shall be vested with the
power to issue subpoenas and examine insurance company personnel under
oath when the action is requested by the commissioner under RCW
48.03.070.

(6) Notwithstanding the provisions o

Subsection (1) of this
section, in order to assist in the perfo*egnce'%i the commissioner's

duties, the commissioner may:

(a) Share documents, naterials, org@%%;l nformation, including
the confidential and privileged d@cuments atert ls, or information
subject to subsection (1) of ;?léfiectlon, with ot state, federal,

uthorities,

recipient agrees to am nas the legal authority to maintain the
confidentiality and eged status @f the document, material,
communication, or other 1nfo~matlon> A 4

(b) Receive .dgk or information,

oA N

ivileged documents, materials,
or informatio f“x e, i filiates or subsidiaries, and
from re ’

: ‘%%%;j; S _
ged any doGumentfpmaterial,
is confidential or privileged under the

or the understand;§%§:ha€%‘ §§1
laws of the"urisdictfpn t

‘Wise coﬁfldentla

officials of other foreign or
maintain as confidential or

or information received with notice

is the source of the document, material,

(c) Enter pto gagreements governing the sharing and use of

information consis t with this subsection.

NEW SECTION. Sec. 9. CONFIDENTIALITY. (1) All data and
documents, including but not limited to working papers, third-party
models or products, complaint logs, and copies thereof, created,
produced, or obtained by or disclosed to the commissioner, the
commissioner's authorized representative, or an examiner appointed by
the commissioner in the course of any market conduct actions or
examinations made under this chapter, or in the course of market

analysis by the commissioner of the market conditions of an insurer,
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| REVISED 4/6/06 — Sec. 5-6 Comments .
or obtained by the NAIC as a result of any of the provisions of thlS
chapter, shall be confidential by law and privileged, shall not be
subject to the provisions of chapters 42.17 and 42.56 RCW, shall not
be subject to subpoena, and shall not be subject to discovery or

admissible in evidence in any private civil action.
(2) If the commissioner elects to issue a report of an
examination, a preliminary or draft market conduct examination report

is confidential and not subject to disclosuﬁg%by the commissioner nor

is it subject to subpoena or discover RThis subsection does not

limit the commissioner's authority t sémia preliminary or draft
market conduct examination reportﬁ\g%d redhated information in
furtherance of any legal or regu'atorﬁ%;%%&on,

RCW 48.02.065.

~ to release it in
accordance with the provisions

(3) An insurance complianée 3 ég%ument that
has been provided to the commissi®y S i by law and
privileged, shall not bef ‘

(a) Made publlc b

(d) Subj isG i »in evidence in any private
civil action.

(1) shall be qualified by
education, and, where applicable, professional
designations. ommissioner may supplement the in-house market

conduct surveillance staff with qualified outside professional
assistance if the commissioner determines that the assistance 1is
necessary.

(2) Market conduct surveillance personnel have a conflict of
interest, either directly or indirectly, if they are affiliated with
the management, and have, within five years of any market conduct
action, been employed by, or own a pecuniary interest in the insurer,
subject to any examination under this chapter. This section shall not
be construed to automatically preclude an individual from being:
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| REVISED 4/6/06 - Sec. 5-6 Comments ... ... _.
(a) A policyholder or claimant under an insurance policy;
(b) A grantee of a mortgage or similar instrument on the
individual's residence from a regulated entity, if done under
customary terms and in the ordinary course of business;
(c) An investment owner in shares of regulated diversified
investment companies; or '
(d) A settlor or beneficiary of a "blind trust" into which any
otherwise permissible holdings have been plage

& ) k)
NEW SECTION. Sec. 11. IMMUNITY OF MARKET CONDUCT SURVEILLANCE
PERSONNEL. (1) No cause of act# X

liability be imposed against t §§ 5 >
&)

conduct surveiliﬁace personnel, or

for any staSEmé%%s made, or

3

authorized representatives, ma

%

an examiner appointed by the commBssiofk
conduct performed in good faith wg%§

R

ing out thig¥ provisions of

this chapter.

(2) No cause of a¢ isn.%%gll arise,
imposed against any persong%pr ?Hé%
Eta, to the goﬁm%%s%one*

or shall any liability be

information o the commissioner's

authorized rep
&
examiner unde'

'surveillance personnel, or

this chapter, if the act of

was perfdimed in good faith and without
4

wdeceive.

‘$&i}denﬁi ied in subsection (1) of this section is

X o
€0 an awardy meys' fees and costs if he or she is the

.ﬁarty in éﬂcivil cause of action for libel, slander, or any
other relev;%Q%gort arising out of activities in carrying out the
provisions of th®s chapter, and the party bringing the action was not

substantially just: ed in doing so. For purposes of this section, a

proceeding is "substantially justified" if it had a reasonable basis
in law or fact at the time that it was initiated.

(4) This section does not abrogate or modify in any way any common
law or statutory privilege or immunity before the effective date of
this act enjoyed by any person identified in subsection (1) of this
section.

NEW SECTION. Sec. 12. FINES AND PENALTIES. (1) Fines and

penalties levied as a result of a market conduct action or examination
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| REVISED 4/§/06 - Sec. 5-6 Comments e
shall be con51stent, reasonable, and juStlfled
(2) The commissioner shall take into consideration actions taken
by insurers to maintain membership in, and comply with the standards
of, best practices organizations, and the extent to which insurers
maintain regulatory compliance programs to self-assess, self-report,
and remediate problems detected, and may include those considerations
in determining the appropriate fines or penalties levied in accordance
with subsection (1) of this section.

2
NEW SECTION. Sec. 13. COORDINA‘I‘{E)N W“"“{H OTHER STATE INSURANCE

REGULATORS THROUGH THE NAIC.

information and coordinate the cog

f%“ commissioner shall share

missiignerys mw%ket analysis, market
» efforts with othé
e cB®ordinated in

conduct actions, and examinati tate insurance

dance with

regulators. Such matters wi
guidelines adopted by the NAIC.

(2) If a market cond@%~ examination or action performed by another
state insurance regquldtor mesults in a frndlng that an insurer should

L2,
mmissioner may, in lieu

modify a specific practice o€ prgéedure, the
of conducting

Qgion»%or examination, accept
N

verification ¢ de axggﬁ%llar modification in this

“SADDITWONAL DUTIES OF THE COMMISSIONER.
esignate a specific person or persons within

i

the commﬁ%51oner s Npfficel se responsibilities shall include the

receipt of%information £rom employees of insurers and licensed
entities concerning %iolations of laws, rules, or regulations by
employers, defi ed in this chapter. These persons shall be
provided with pro%gr tralnlng on the handling of such information.

The information shall be confidential and not open to public

inspection.

NEW SECTION. SEC. 15. STUDY AND REPORT. Not later than December 15,
2012, the commissioner will report to the legislature the results of
his study of the provisions of Title 48 RCW which are duplicative of
the provisions of this act or which are no longer necessary because of
the provision of this act. The commissioner’s report shall include a

recommendation for resolving duplicative or unnecessary provisions.
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NEW SECTION. Sec. 16. EFFECTIVE DATE.
July 1, 2007.

NEW SECTION. Sec. 17. CAPTIONS NOT LAW.
chapter are not any part of the law.

NEW SECTION. Sec. 18. Sections 14
constitute a new chapter in Title 48 RCW

Electronic Transmittal 15
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